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Medico-Legal Opinion

C
onfidentiality is a time-hon-
oured principle of medical ethics 
and is fundamental to the ther-
apeutic relationship between a 
doctor and their patient. A pa-

tient’s health record contains information of 
such a sensitive nature that a doctor’s ethical 
obligation to maintain confidentiality contin-
ues after a patient’s death. This article seeks 
to provide guidance on the management of 
requests for information relating to adult pa-
tients, from a patient directly or from a third 
party, such as a solicitor/insurance company.  

Right of access
Patients have a right to access their own 
medical records by virtue of one or a combi-
nation of the following:

1. Ethical principles
Doctors have a general duty to deliver copies 
of medical records in compliance with para-
graph 33.5 of the Medical Council’s Guide to 
Professional Conduct and Ethics for Registered 
Medical Practitioners (Amended) 2019, (‘the 
Medical Council Guide’). 

It states: “Patients have a right to get copies 
of their medical records except where this is 
likely to cause serious harm to their physical 
or mental health. Before giving copies of the 
records to the patient, you must remove infor-
mation relating to other people, unless those 
people have given consent to the disclosure.”

2. Data protection legislation
Patients, whether private or medical card 
holders under the GMS scheme, have a right 
to access their own medical records in ac-
cordance with Article 15 of the EU General 
Data Protection Regulation (GDPR). A re-
quest may be made in writing or verbally and 
should be responded to within 30 days; this 
time period may be extended by a further 
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two months where requests are complex or 
numerous. If further time is required, the pa-
tient must be informed within one month and 
provided with an explanation as to why an 
extension is necessary. Pursuant to the GDPR, 
no fee is chargeable for providing a copy of the 
medical record; however, a “reasonable fee” 
may be charged when a request is “manifestly 
unfounded or excessive”.

Similar to ethical principles, the right to 
access may be restricted as per Section 60 
(5) of the Data Protection Act 2018, if disclo-
sure to the patient “would be likely to cause 
serious harm to the physical or mental 
health of the data subject”. It is advisable to 
record your decision-making process in re-
stricting an access request. The patient has 
a right to appeal the restriction to the Data 
Protection Commissioner. 

3. Freedom of information legislation
The Freedom of Information Acts (FoI) 1997- 
2014 grant individuals a right of access to their 
personal records held by public bodies. As the 
HSE is a public body, FoI legislation applies 
to records of patients who hold medical cards 
under the GMS scheme. Often, a GMS patient 
will make a request for their clinical records 
expressly referencing FoI legislation and, in 
such circumstances, the patient should be di-
rected to the FoI department within the HSE 
to process their request. 

Written request
Although not a strict requirement, it is good 
practice to seek a written request for the re-
lease of patient information and to obtain 
a written consent from the patient, which 
should be retained on their file. 

Capacity and best interests
You should be satisfied that the patient has 
capacity to make the request and that the re-

quest is actually being made by the patient. 
Unfortunately, it is not unheard of for a fam-
ily member to purportedly make the request 
in a patient’s name with the intention of in-
tercepting the clinical records. If there is any 
doubt, we recommend verifying the request; 
this also affords an opportunity to talk to the 
patient and confirm capacity. If for any reason 
you doubt the patient’s capacity, you should 
ask the patient to attend the practice for a con-
sultation to assess capacity and whether it is in 
the patient’s best interests to receive a copy of 
their clinical records. For example, it may be 
necessary to restrict access for a patient who 
has mental health issues if access to the re-
cords is likely to cause serious harm. 

Review before delivery
The Data Protection (Access Modification) 
(Health) Regulations, 1989, prohibit a person 
who is not a health professional from disclos-
ing health data to an individual without first 
consulting the individual’s doctor, or “some 
other suitably qualified health professional”. 
In light of this provision, it is inappropriate for 
a doctor to delegate requests to release patient 
data to a member of their administrative staff. 
Although time consuming, we recommend 
that you carefully review and consider each 
request on a case-by-case basis. 

All records held in relation to a patient, in-
cluding correspondence from other health 
professionals form part of the complete pa-
tient record. While you do not need express 
consent from those other health profession-
als, we suggest as a matter of courtesy letting 
them know that the patient has requested 
a copy of their records and that their corre-
spondence will be released to the patient. 

Importantly; however, if the patient’s re-
cords contain information relating to their 
mental health and there is a possibility that 
access to this information could cause se-
rious harm to the patient, we recommend 
contacting the treating psychiatrist to seek 
their views on disclosing the information to 
the patient and whether it would be in their 
best interests to do so. 

Redacting third party information
Prior to release, there is also a requirement 
to redact information relating to third par-
ties from the records, eg, the patient’s family 
members, unless the consent of the third 
party is obtained before disclosure. The pro-
cess of redacting records can be complex and 
requires careful consideration on a case-by-
case basis. You should consider the purpose 
of the request and the best interests of their 
patient in each case and make a clinical deci-
sion as to whether the information should be 
redacted. We recommend a doctor contacts 
their indemnifier/insurer for assistance if they 
have any queries in that regard. 

When the doctor has completed the review 
and made any necessary redactions to the 
records, a complete legible copy should be 
disclosed; the original patient records should 
always be retained by the doctor.  

Requests from third parties
Doctors often receive requests from third 
parties, such as solicitors, insurance com-
panies or family members for information 
relating to patients. You must remember that 
where a patient has capacity, patient consent 
must be sought before disclosing any infor-
mation to a third party. A written and dated 
consent form signed by the patient author-
ising disclosure to the third party should be 

obtained and stored on their file. 
It is vital that the patient fully understands 

the nature and extent of what information 
will be disclosed. We recommend contact-
ing the patient and explaining the nature of 
the information you intend to release to en-
sure they are agreeable; a patient may not be 
aware or may have forgotten entries from the 
past contained in their file so it is extremely 
important that they appreciate the full extent 
of the disclosure. You should keep a record of 
any conversation with the patient and any in-
formation that goes beyond the parameters of 
the patient’s consent should not be disclosed. 

Patient confidentiality can be breached in 
limited circumstances only. Those circum-
stances will not be addressed in this article 
and we advise contacting your indemnifier/
insurer for advice if such a situation arises. 

Garda requests
In general, a patient’s consent is required to 
release confidential medical information to 
the gardaí. There are, however, certain limit-
ed circumstances where the public interest 
in disclosing information outweighs the pa-
tient’s right to confidentiality, such as where 
disclosure is required by law; for example, 
where the gardaí produce a court order or are 
acting as agent of the coroner. 

Should you receive a request from the gar-
daí, we suggest you seek advice from your 
insurer if you have any concerns regarding 
consent or disclosure. 

Request for medical records/ 
information of a deceased patient
The Medical Council Guide provides that 
patient information remains confidential 
after death. In general, prior to releasing 
the requested information, you should seek 
written consent from the Executor/Legal 
Personal Representative of the deceased 
patient’s estate. The Medical Council Guide 
states that you should also consider how 
disclosure of information might benefit or 
cause distress to the deceased’s family, the 
effect of disclosure on the reputation of the 
deceased, and the purpose of the disclosure. 
Again, we advise contacting your indemnifi-
er/insurer on receipt of such requests should 
you have any queries. 

Where a doctor receives a request to release 
information/records relating to a deceased 
GMS patient and the request specifically re-
fers to FoI legislation, those requests should 
be referred to the HSE FoI department for pro-
cessing. The HSE deems a deceased patient’s 
health record as information of such a sensi-
tive nature that the access request should be 
directed to the HSE FoI department and dealt 
with through the FoI process.

In summary, patients have a right of ac-
cess to their clinical information, unless 
this is likely to cause serious harm to their 
physical or mental health. Where a pa-
tient has capacity, patient consent must be 
sought before disclosing any information 
to a third party, save in certain limited cir-
cumstances, for example where legislation 
permits disclosure in the absence of pa-
tient consent. It is vital that a patient fully 
understands the nature and extent of any 
information intended to be disclosed and 
provides full and informed consent to the 
disclosure. We recommend that you seek 
advice from your insurer prior to releasing 
any patient information, should you have 
any queries or if there are any complicating 
factors arising from the request.
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